June 6, 2007

TO:  NWEC E-Board

FR:  Steve Weiss

RE:  Coalition role in Residential Exchange issue

[Note that pasted to the bottom of this message is an updated summary of the 9th Circuit ruling on the Exchange.]

NEW Developments

There has been a flurry of activity since the May 3rd Circuit Court ruling on the Residential Exchange.  Quite a few editorials and letters from and to the NW Congressional Delegation.  Most notable is the May 24th letter from the six Senators of OR, WA and ID to BPA Administrator Steve Wright (attached), and follow-ups by Oregon Sen. Wyden and Rep. Blumenauer (also attached).  Several public utility commissions also chimed in.  The basic message was that BPA and the region needed to come to a “legally sustainable compromise” and not let Congress get involved.  The letters also questioned the previously announced decision by BPA to finalize the Regional Dialogue Record of Decision.

On June 1, BPA stopped payments (totaling $300 million per year) of the Exchange Benefit to the six NW investor-owned utilities’ (IOUs) residential and small-farm customers.  Immediate rate increases of around 12-15% have been announced for residential consumers; and some utilities have stated rate increases for small farm customers  as high as 60%. 

The six IOUs have placed joint ads in regional newspapers that ask customers to write their Congresspeople for help in restoring the payments.  They also announced plans to appeal the decision at the 9th Circuit, along with several utility commissions.

Some public utilities have publicly expressed a willingness to participate in negotiations to develop a new compromise that works for the region. 

BPA Proposal

Behind the scenes, informal discussions between the various parties have begun to try and figure out what to do, with everyone looking to BPA for the next step.  Bonneville has informally floated a compromise.  It is offering to continue payments at about half current levels while the region works out a solution.  The payments would count toward any future payments that resulted.  

The agency is thinking about re-opening both the previous ratecase (the subject of the 9th Circuit case) and the 2006 ratecase which governs current rates, since both relied on the same sort of settlement the Court threw out.  Those cases would have to rerun the contentious 7(b)2 methodology that the original settlement was supposed to fix, once and for all.  All bets are off as to how that would come out.  The IOUs have said the result would be higher benefits, while the publics have said there might be no benefits.  (And, of course, that’s why a settlement was possible in the first place.) 

NW Energy Coalition Role 

The Coalition has historically not participated in any formal discussions regarding the Residential Exchange due to our membership.  During the Board discussion at the Boise board meeting there was a sense that there could be a positive role for the Coalition to support some principles to help guide the debate.  E-Board action would be to approve these principles which would be put into letter form and sent to the delegation, Bonneville, governors, etc.

Principles to Guide Resolution of the Residential Exchange Dispute

1. The ultimate settlement must be fair.  To reach such a result, negotiations should include consumer and low-income representatives, state utility commissions and governor’s offices.  BPA should not conduct limited negotiations with the utilities only.

2. There should be an interim fix that reduces the impact on those most affected by the termination of Exchange Benefits while a permanent solution is worked out.  That must include payments to low-income customers and hard hit irrigators, at a minimum.  These customers cannot afford to wait the many months it will take to work out a comprehensive solution.

3. Any interim fix must not prejudice the negotiations nor be a precedent.  

4. The Regional Dialogue should be put on hold.  Bonneville should not sign off on the final ROD until the Exchange issue is satisfactorily concluded.   The issues that must be addressed because of the 9th Circuit decisions cannot be separated from the rest of the Regional Dialogue. 
* * *
The 9th Circuit Court May 3, 2007 ruling on

the Residential Exchange
The ruling has two parts.

(1)  BPA’s settlement authority has limits.  Settlements must not be a runaround of the law:

“Congress may have authorized BPA to enter into contracts, but BPA cannot acquire an NBA franchise just because it can be accomplished by contract; BPA has broad authority to settle claims, but it cannot buy timeshares in the Bahamas by calling them a ‘settlement.’”

Basically, BPA can’t settle the Exchange in a way that violates the law or has a value not reasonably consistent with the traditional Exchange mechanism outcome.

(2)  Given #1, the Court examined the 2000 Settlement of the Exchange and decided it was too generous to the IOUs, because the Power Act’s 7(b)2 rate test should have been triggered.

What’s the 7(b)2 rate test? 

The rate test is a mechanism in the Act that was put in to protect the preference customers from the costs of the Act—especially the cost of the Exchange. The expectation at the time was that the DSIs and any customers paying the New Large Single Load rate would absorb much of the cost of the Exchange.  7(b)2 says that the revenues from the preference customers (basically the PF rate), cannot be higher than the cost of the FBS would have been, if certain assumptions are made.  The assumptions (Sections 7(b)2 A-E) are extremely complicated and contentious.  They include things like assuming the DSIs had been served by the local utilities rather than BPA, that the utilities had acquired their own resources at their cost of financing rather than the lower cost of federal financing, etc. 

To do the rate test, BPA runs two computer models to compare BPA’s rates with and without all these assumptions.  It’s a contentious part of each ratecase, since there are huge arguments about the assumptions—many require BPA to decide what would have happened if much of the Act didn’t exist.  Many experts agree that there is so much latitude in how these assumptions are determined, that, depending on what is assumed, the Exchange benefits could end up ranging from $0 to over $600 million per year—which is why the current settlement amount of about $300 M was considered a decent compromise by most parties back when it was negotiated.

However, the Court did not analyze those complications and concluded: 
“§ 7(b)(2) provides that BPA’s preferred customers are entitled to rates as if ‘no [exchange] purchases or sales by the Administrator ... were made.’  In effect, §7(b)(2) means that BPA cannot charge preference customers higher rates than BPA would charge in the absence of the [Exchange]. This is known as the ‘Rate Ceiling Test.’”     


This interpretation of the rate test, if upheld, means there can no longer be an Exchange, because there are no DSI customers  and no customers on the New Large Single Load rate that could absorb the Exchange costs; and they can’t be put on the preference customers.  The result of ending the payments would be to raise IOU residential rates by around 12% while lowering the PF rate about the same amount.  And that’s going forward.  If it is determined that the Exchange payments going back to 2000 were illegal, the rate impact would be much, much more.  It is legally unclear whether the “filed rate doctrine,” which says that investor-owned utilities do not have to go back to fix rates that were originally approved by FERC, applies to Bonneville, a federal non-profit entity.  Some lawyers think it may not.
